LEGISLATION AND GUIDANCE
Glasgow Child Protection Committee

	Introduction
	Processes for protecting and promoting the welfare of children are governed by a legislative framework, supported by guidance based on principles and beliefs about the rights of the child and family.



	The United Nations Convention on the Rights of the Child 1989
	The Convention sets out the international agreement on minimum standards for protecting children’s rights. Built on varied legal systems and cultural traditions, the Convention on the Rights of the Child is a universally agreed set of non-negotiable standards and obligations on protecting children’s rights.  It defines the basic human rights of all children.  These rights include the right to protection from abuse and exploitation.  Any nation that is a signatory has to demonstrate how these rights will be reflected in national legislation and policy.  In Scotland, the Children (Scotland) Act 1995 was written within the framework provided by the Convention.

	The Human Rights Act 1998 and The European Convention on Human Rights 1998
	There are 16 basic rights in the Human Rights Act 1998, all taken from the European Convention on Human Rights. They affect not only matters of life and death, like freedom from torture and killing, they also affect people’s rights in everyday life: what they can say and do and believe, their right to a fair trial and many other similar basic entitlements. The Human Rights Act 1998 (Article 3) prohibits torture, and inhuman and degrading treatment and punishment. In cases of children who, by reason of their age and vulnerability, are not capable of protecting themselves, Article 3 effectively imposes an obligation on the authorities to take preventative measures to protect a child at risk of harm.



	The Race Relations Act 1976, amended by the Race Relations (Amendment) Act 2000
	This Act obliges public authorities to promote race equality and to eliminate discrimination.  This will have implications for all local authorities in the design and delivery of their services.

	The Age of Legal Capacity (Scotland) Act 1991
	This Act sets out the age at which children are able to act (in a civil legal capacity) on their own behalf.  It is generally 16, but there are exceptions.  So, a child under 16 may make ordinary purchases and may make a will at 12. Importantly, they must be the person who consents to (or refuses) medical, dental and surgical treatment if the medical practitioner deems them able to understand the nature and consequences of the treatment.

	The Children (Scotland) Act 1995 (C(S)A 1995)
The Children (Scotland) Act 1995 (C(S)A 1995)
	The Children (Scotland) Act 1995, based on the principles of the United Nations Convention on the Rights of the Child 1989, provides the foundation for child welfare and protection in Scotland.  It applies to both private proceedings (between private individuals) and public proceedings (which involve society and the state) proceedings.
Overarching Principles

The Act sets out three overarching principles which apply to most decisions in the areas of the law that the Act deal with and give a framework for the work of the local authority and other agencies in relation to children.

· Child’s Welfare to be Paramount : This is the test which applies in court decisions, children’s hearing decisions and local authority and adoption agencies’ decisions about welfare. The only exception to this is in those cases where the public requires to be protected from serious harm. 
· Consideration of the Child’s Views: Courts, children’s hearings, local authorities an adoption agencies all have a duty to allow children to express their views about their situation and to take account of these views in their decisions. There is no lower age limit.  The Act says that a child over the age of 12 is presumed to have a view.  It is necessary to find out if children of all ages have a view, whether or not they wish to express it, and then to take account of it.  This is not the same as doing exactly what the child wants.
· No Order:  This principle states that no court order or children’s hearing requirement shall be made unless the court/hearing  thinks that making an order is better for the child than not making it.  If the child’s welfare  can be secured without an order or with a ‘lesser’ order, that is what should be done.
(NB for further information about C(S)A 1995 see handout for Introduction to the Children (Scotland) Act 1995 resource)

	The Data Protection Act 1998
	This Act applies across the UK and governs the keeping and sharing of personal information.   In general, individuals are entitled to request access to their personal records, although there are exemptions.  This has implications for how information is recorded and stored.

	The Police (Scotland) Act 1997 and The Protection of Children (Scotland) Act 2003 (POCSA 2003)
	There are a number of measures to protect children from those who are unsuitable to work with them.  One of the measures available is the disclosure checks which are used by employers to check the suitability of prospective employees. The Police (Scotland) Act 1997 allows for applications for disclosure certificates.  These certificates include relevant information on criminal convictions and will also include information from the List.  The List was established under the Protection of Children (Scotland) Act 2003. It contains the names of those unsuitable to work with children by virtue of having  been found to have harmed or put a child at risk of harm and having been thereafter dismissed, resigned or moved away from access to children at work.
POCSA 2003 also imposes duties on employers and volunteering organisations to notify Scottish Ministers when they believe someone’s behaviour is a cause for concern.

	The Regulation of Care (Scotland) Act 2001
	This Act established the Scottish Social Care Council (SSSC) and the Scottish Commission for the Regulation of Care (the Care Commission).  

The SSSC is responsible for the registration of all social service workers.  Qualified Social Workers had to register by 1 May 2005 in order to meet the deadline for the protection of the title of ‘Social Worker’.  The SSSC also promotes standards of practice and behaviour through the Codes of Practice.
The Care Commission is responsible for the registration and inspection of care services.  It also deals with complaints.  It’s activities are framed within a set of National Care Standards. 

	Children (Scotland) Act 1995 Guidance Volumes I,II and III  
	These volumes  give practice advice and guidance on the application and interpretation of each aspect of C(S)A 1995.

	The Children’s Charter
	The Charter sets out what children and young people need and expect to help protect them when they are in danger of being, or already have been, harmed by another person.  Developed in consultation with children and young people, the statements also reflect how children and young people should be expected to deal with each other and adults.

	Protecting Children and Young People – The Framework for Standards
	This document is a means for translating the commitments of the Charter into practice.  Itsets out what each child in Scotland can expect from professionals and agencies to ensure that they are adequately protected and their needs are met.  It takes account of the views of children and young people as expressed through the Children’s Charter as well as the principles of the UN Convention of the Rights of the Child.
It has four main functions:

· it makes clear what children and their families can expect from those professionals and agencies responsible for the protection of children;

· it sets out the practice required fro those agencies;

· it provides a framework for agencies’ own evaluation of their performance; and

· it informs the development of multi-disciplinary inspections.

It applies to all staff and agencies directly involved in the protection of children and also to those who are working with adults who are parents, or have significant contact with children.  

	Getting it Right For Every Child 2005 – the Integrated Assessment Framework
	Getting it Right For Every Child is a Scottish Executive report which arose out of a consultation on the Children’s Hearing System. It contains this ministerial vision which defines the aspirations Scotland has for its children: 
“Our ambition for the children of Scotland is that they should be ambitious for themselves and be:

confident individuals
effective contributors
successful learners
responsible citizens.”
 One of the main priorities outlined in Getting it Right for Every Child is improvement in the assessment and sharing of information about children between agencies.  One of the mechanisms underpinning this improvement is a shared, integrated assessment framework.
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